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INTRODUCTION

IIEC companies in this proceeding endorse and support a competitive eectricity market. They
srenuoudy disagree that such amarket existsin the Commonwedlth Edison Company (“ ComEd”) service
territory and that the requirements of Section 16-113 (220 1LCS5/16-113) of the Public UtilitiesAct (The
“Act”) for declaring atariff service or the provision of power and energy competitive, have been met for
3 MW and over customers in the ComEd service territory. In the absence of a truly competitive retail
market, and the ability to meet the standards established under Section 16-113, the ComEd Petition to
declare Rate 6L. competitive for 3 MW and over customers should be rejected. Allowing the Petition to
take affect by operation of law imposes unnecessary and undue risk upon customers. If the lllinois
Commerce Commission (“Commission”) has any doubt about the ComEd , the gppropriate action is to
deny the Petition and dlow ComEd to refilein its Petition with six months.

In support of these positions, IEC companies in this proceeding presented the testimony and
exhibits of Sx witnesses. They presented the testimony of Mr. Maurice Brubaker, principd in the firm of
Brubaker & Associates, Inc. (IIEC Ex. 1.0 and 1.0P); Mr. Alan Chafant, principa inthefirm of Brubaker
& Associates, Inc. (IIEC Ex. 2.0 - 2.3); Mr. James R. Dauphinais of the firm Brubaker & Associates, Inc.
(NEC Ex. 3.0- 3.6 and 3.0P - 3.6P); Mr. Robert R. Stephens of the firm Brubaker & Associates, Inc.
(NEC Ex.4.0- 4.2); Mr. Mark Kelly of Caterpillar Inc. (IIEC Ex. 5.0); and Mr. Gordon Hauk of Ford

Motor Company (IIEC Ex. 6.0).



The testimony of these witnesses demongtrates the following:

1 ComEd's use of switching gatistics to demondtrate the existence of services that are
reasonably available, reasonably equivaent, and comparable in price to Rate 6L in its service territory is
not areligble indicator of the existence of such services.

2. The destination market in the ComEd service territory is too highly concentrated to be

characterized as competitive for the purpose of demongtrating compliance with Section 16-113 of the Act.

3. There are only a handful of non-éffiliated Retall Electric Suppliers (“RES’) sarving three
MW and over customers in the ComEd service territory. Because of uncertainties associated with 1) a
recent Appdlate Court Decison interpreting the reciprocity clause (220 ILCS 5/16-115(d)(5)), 2) the
financid gatusof Retall Electric Suppliers(RES), 3) thestatus of regiona transmission organizations(RTO)
inlllinais, and 4) the Federal Energy Regulatory Commission’'s (FERC) Standard Market Design (SMID)
rulemaking there is serious questionasto the number of non-affiliated RESsthat will be ableto serveinthe
ComEd market in the future.

4, In the absence of artificid support of ComEd and its&ffiliated generating company, Exelon
Generating Company (ExGen), therewould belittleor no retail competition in the ComEd serviceterritory.
(Asnoted by Staff witness Dr. Howard Haas, ComEd' s &ffiliate had to step in twiceto prop up the market
in lllinais, and dl five of the RESs serving 3BMW and over customers required and benefitted financidly
from that support. (Staff Ex. 3.00 at 7).)

5. ComEd has not demonstrated that service reasonably equivaent to Rate 6L isreasonably

avallable at a comparable priceto 3 MW and over customersin its service territory.



6. There is an absence of risk management tools at the retail level that prevents retall
customers from managing risk associated with the volatility in CTCsand the extreme volatility in dectricity
prices.

7. Customersarelikely to return to Rate 6L in the face of ComEd' s proposa to declare Rate
6L competitive, rather than enter RES supply market or remain in the RES supply market.

8. Giventhegppropriatetool sfor risk management and theresol ution of theinherent problems
caused by the presence of the CTC, 1| EC companiesin this proceeding have demongtrated they arewilling
to be active participants in truly competitive retail dectric markets and to assume their fair share of risk.
However, they are not prepared to do so in markets subject to market power abuse and absent resolution
of the CTC problems and absent such tools. Furthermore, they are certainly not prepared to assume dl
of the responshility for the wholesde price and supply voldility which ComEd proposes to shift from its
generating afiliate (not itsdf) to its end use cusomers.

9. Customers are further harmed under the ComEd proposal in severd respects. First,
customers under existing contracts with terms that expire after May 2003 are prohibited from returning to
Rate 6L. In addition, they would be further harmed if ComEd' s Rate HEP were adopted as the default
rate.

10.  Giventhe uncertainties described above, and the substantial uncertainties associated with
the FERC SMD and the uncertainties associated with RTO development within the State of Illinois in
particular and in the Midwest in generd, thisis the worgt time to grant the ComEd Petition or to alow it
to take effect as amatter of law.

I1EC notesthe ComEd Petition has not been supported by any customer or customer group inthis



proceeding despite the prospective benefits of the Petition dleged by ComEd. Even suppliersparticipating
in the case have recommended the Petition be rejected at thistime or only be dlowed to take effect asa
matter of law, S0 the issue can be revisted later. Findly, the Commission Staff has presented testimony
recommending the Petition be denied.

Incong dering theissuein this case and gpplying the provisons of Section 16-113, the Commisson
needs to consder whether afully competitive market must exist for a reasonably equivaent serviceto be
reasonably available at a comparable price with sufficient transmission cgpacity to grant assess to such
savice. It must dso determineif its market concentrationsare o high it cannot be said that such aservice
is reasonably available a a comparable price.

l. Overview of Statutory Standards and Objectives

A. Section 16-113

This section provides in pertinent part:

“An dectric utility may, by petition, request the Commission to declare atariffed
service provided by the dectric utility to be a competitive service. The ectric utility shall
give notice of its petition to the public in the same manner that public noticeis provided for
proposed genera increases in rates for tariffed services, in accordance with rules and
regulations prescribed by the Commisson. The Commission shdl hold a hearing on the
petition if a hearing is deemed necessary by the Commission. The Commission shall
declare the sarvice to be a competitive service for some identifiable customer segment or
group of customers, or some clearly defined geographica areawithin the dectric utility's
sarvice areg, if the sarvice or a reasonably equivaent subdtitute service is reasonably
available to the customer segment or group or in the defined geographica area a a
comparable price from one or more providers other than the eectric utility or an effiliate
of the dectric utility, and the dectric utility haslogt or there is areasonablelikelihood that
the eectric utility will lose businessfor the service to the other provider or providers,; . . ..
In determining whether to grant or deny a petition to declare the provison of eectric
power and energy competitive, the Commisson shdl consder, in gpplying the above
criteria, whether there is adequate transmission capacity into the service area of the
petitioning ectric utility to make eectric power and energy reasonably available to the
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customer segment or group or in the defined geographica areafrom oneor moreproviders

other than the dectric utility or an ffiliate of the dectric utility, in accordance with this

subsection. The Commisson shdl makeits determination and issueitsfina order declaring

or refusing to declare the service to be acompetitive service within 120 daysfollowing the

date that the petition is filed, or otherwise the petition shdl be deemed to be granted;

provided, that if the petition is deemed to be granted by operation of law, the Commission

ghdl not thereby be precluded from finding and ordering, in a subsequent proceeding

initiated by the Commission, and after notice and hearing, that the serviceisnot competitive

based on the criteria set forth in this subsection.”

It is undisputed that this section of the Act establishes the standard or standards for declaring a
tariffed service or power and energy competitive. What has not been clear is exactly what it is that
ComEd is attempting to declare competitive, Rate 6L or power and energy provided to 3 MW and over
customersinitssarviceterritory.! However, Section 16-113 does providethat if the service ComEd seeks
to declare competitive or areasonably equivaent serviceis reasonably available, at a comparable price,
to the group of customers affected by the Petition, then the Commission shdl declare the service
competitive.

Further, because ComEd clamsin its Petition that its request involves adeclaration of power and
energy as competitive, the Commission must consder whether thereis sufficient transmisson capacity into
the ComEd service territory to make the service or a reasonably equivaent service reasonably available

at acomparable priceto 3 MW and over customers.

Therefore, the Commission must determine whether the service available to 3 MW and over

11EC will not repeat the arguments made with Joint Movantsin reference to the lack of specificity
in the ComEd Petition s0 as to permit customers to determine whether it is Rate 6L retall service in its
entirety or power and energy which ComEd seeks to declare competitive. 11EC incorporates those
arguments by reference. For the purpose of this brief, I1EC assumesit is Rate 6L which ComEd seeksto
have declared competitive.



customersis reasonably equivaent to Rate 6L service, reasonably available to MW and over customers
and available at areasonably comparable price. Because the legidature does not define these terms, and
because the Commisson is deding with a case of firgt impresson, it should carefully evduate the
circumstances under which such services will be deemed to exist.

In addressing these issues the Commission should consider that when Section 16-113 was
adopted, it wasintended in I1EC’ s opinion, to provide the utilitieswith the ability to respond to the loss of
eectric load to competitors in a rdaively rapid manner.? 1t was never intended to be used, as ComEd
expliatly or implicitly suggests, to “jump start” competition in any utility service territory as suggested
ComEd witness Ms. Arlene Juracek. (ComEd Ex. 10 a 13). ComEd' s proposd putsthe cart before the
horse, declaring a service competitive before competition exists. If it were otherwise, there would be no
need for the “jump start” ComEd proposes. This awkward Stuation is a function of the fact that ComEd
cannot compete with RESs for the 3 MW and over load and, therefore, does not need to declare Rate
6L competitive under Section 16-113. Thisis because ComEd chose to meet the Commission’ sfunctiona
separationrulesby becoming an Independent Distribution Company (IDC). (83 111. Adm. Code Part 452).
Hence, it cannot offer competitive services reasonably equivaent to Rate 6L servicesto 3 MW and over
customers. ComEd is actudly “abandoning” a service for a particular customer segment, but has been
unwilling to request the right to abandon the service under Section 8-508 of the Act discussed below. (220
ILCS 5/8-508).

B. Other Sections of the Act

See d'so Section 16-111(f) of the Act which alows dectric utilities to reduce rates to customer
classes on seven days notice to the Commission. (220 ILCS 5/16-111(f))
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There are other sections of the Act to congder in evauating and deciding upon the ComEd
Petition.

1 Section 16-103

This Section of the Act providesin pertinent part:
(8) Andectricutility shdl continue offering to retall customerseach tariffed
sarvice that it offered asadigtinct and identifiable service on the effective
date of this amendatory Act of 1997 until the service is (i) declared
competitive pursuant to Section 16-113, or (ii) abandoned pursuant to
Section 8-508.
(b) An dectric utility shdl dso offer, astariffed services, ddivery services
in accordance with this Article, the power purchase options described in
Section 16-110 and redl-time pricing as provided in Section 16-107.
() The Commission shdl not require an dectric utility to offer any tariffed
service other than the services required by this Section, and shdl not

require an eectric utility to offer any competitive service.
(220 ILCS 5/16-103)

Section 16-103 requires eectric utilities to continue to offer each tariff service they offered as a
distinct and identifiable service on the effective date of the Customer Choice Law of 1997, until such
sarvices are declared competitive under Section 16-113 (220 ILCS 5/16-113) or abandoned under
Section8-508 (220 ILCS 5/8-508) of the Act. (220 ILCS5/16-103(a)). Section 16-103 also provides
the dectric utility is to offer as atariff service, ddivery service, power purchase option service and retail
timepricing service. (2201LCS5/16-103(b)). Findly, Section 16-103 providesthat the Commission shall
not require the eectric utility to offer a competitive service or to offer a tariffed service other than the
tariffed services required by the Section. (220 ILCS 16-103(€)).

Because Section 16-103 purports to limit the obligation of eectric utilities such as ComEd to



provide tariff services and competitive services, the entry of an order approving ComEd's Petition to
declare Rate 6L. compstitive could have profound and maybe irreversble effects on the nature of eectric
sarviceinthe ComEd serviceterritory. Itis, therefore, necessary that ComEd be required to identify, with
aufficient clarity, exactly what service it seeks to have declared competitive.

| dentificationof the service ComEd seeksto have declared competitiveisimportant for at least two
reasons. First, customers and other interested parties, in order to have afair opportunity to respond to the
ComEd Petition require identification of the service to be declared competitive. This issue has been
addressed at length in the context of the joint motions filed by intervenors in this proceeding.

Second, if the Commissionis somehow prohibited from requiring an eectric utility to offer atariff
service, which has been declared competitive, it isimportant for the Commission, the customers and the
utility to know exactly the identity of the service being declared competitive, given the language of Section
16-103. ComEd' s Pdtition and itsevidenceis deficient in that thereisno clear indication of the identity of
the service which ComEd seeks to declare competitive. Therefore, its Petition should be denied.

2. Section 8-508

This section governsthe abandonment, discontinuation or modification of serviceby apublic utility.
This Section providesin pertinent part:

“. .. no public utility shal abandon or discontinue any service or, in the

case of an dectric utility, make any modification as herein defined, without
first having secured the approva of the Commission,....

* * %

In granting its gpprovd, the Commisson may impose such terms,
conditions or requirements asin its judgment are necessary to protect the
public interest. Provided, however, that any public utility abandoning or



discontinuing servicein pursuance of authority granted by the Commission

shdl be deemed to have waived any and al objections to the terms,

conditions or requirements imposed by the Commisson in that regard.”
Under this Section the utility must seek the gpprova of the Commission to abandon or discontinue any
service and the Commission is dlowed to impose terms and conditions on the abandonment in order to
protect the public interest. Further, a utility abandoning or discontinuing the service pursuant to authority
granted under Section 8-508 is deemed to have waived any objection to any term or condition imposed
by the Commisson.

ComEd witness Arlene Juracek testified that ComEd had considered the use of Section 8-508 to
abandon Rate 6L service for 3 MW and over customers. (Juracek Tr. 847). While Ms. Juracek could
not remember whether this approach was rgected by ComEd because of the Commission’s ability to
impose conditions, a Smple reading of the satute dearly suggests that the ability of the Commisson to
impose conditions on abandonment, necessary to protect the public interest, had to be a consderation in
ComEd rejection of the use of Section 8-508. ComEd' s Petition is, in effect, arequest to abandon Rate
6L service - - not declare it or some other service competitive. ComEd seeksto abandon said service as
part of its overdl provider of last resort initiative. The ComEd Petition is Smply one of the incrementa
gepsin relieving ComEd of the obligation to be provider of last resort. (Juracek Tr.846).

Itisaso clear that ComEd wishesto rdieveitsgeneraing affiliate, ExGen, of the obligationto serve
portions of ComEd' s load, assumed under the terms and conditions of the Power Purchase Agreement by
and between ComEd and ExGen. (Juracek Tr. 846).

Under the terms of that agreement ComEd and its customers are protected, a least through

December 31, 2004 from supply and pricerisk. (Juracek Tr. 860-862). Infact ComEd witness Juracek



described the arrangement as one which provided ComEd and its customers with a*hedge’ againgt such
risks. (Juracek Tr. 859). Now ComEd, through the artifice of declaring Rate 6L competitive under
Section 16-113, seeksto deprive its largest customers of that benefit and eventudly to deprive smdler
commercid and industrid customers of the benefit as well. It does so by atempting to have this
Commission declare the service competitive before afully mature and competitive market exists, in order
to “jump sart” the competitive market. (See ComEd Ex. 10 a 13). However, what ComEd is clearly
atempting to do is to abandon a service in order to avoid provider of last resort responsibility with out
regard to whether the service in question is truly competitive.
. Evidence Relating to Section 16-113

A. | dentifiable Customer Segment

IIEC has taken no position with regard to this issue, but reserves the right to respond to the
arguments of other on thisissue.

B. Reasonably Equivalent Substitute Service that is Reasonably Available

It is ComEd' s position in this proceeding that evidence of customer switching is evidence of the
existence of the reasonably equivaent service reasonably available a a comparable price. (See ComEd
Ex. 7 a 4-5, 11, and 20). ComEd has presented no direct evidence of the existence of a service
reasonably equivaent to Rate 6L, which is reasonably available to customers at a comparable price. It
reliesprincipdly oninferencesdrawn from artificidly inflated switching Satistics. (See ComEd Ex. 7 at 4-5,
11, and 14; Crumrine/Kelter Tr. 622-623).

1. Differences Between RES Service and Rate 6L Service

Alternative power supply is not an equivaent subgtitute service to Rate 6L because of the many
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differences between retail eectric supplier (RES) power supply arrangements and such service. Also, the
avalability of dternative supply service varies widdy among customers. The process of acquiring such a
sarvicefrom aRESisgenerdly much more complex and time consuming than obtaining service under Rate
6L, therefore, dternative services are less available than Rate 6L service and come with significant
transaction costs.

[IEC witnessMr. Stephensisfamiliar with arrangementsbetween cusomersand RESsthat indicate
the generd nature of the service and the prices, terms and conditions of that service. Based on that
familiarity he compared Rate 6L service to services available from RESs. (IIEC Ex. 4.0 & 6).

He described the eements of the Rate 6L.. He noted that Rate 6L isabundled utility service rate
available to cusomerswith demandsof 1 MW or greater asalarge generd servicerate. He observed that
Rate 6L customers must sign a 24 month contract with an automatic 12 month renewa, and the contract
can be terminated on 30 days written notice. Heidentified that the three basic chargesin Rate 6L arethe
monthly customer charge, demand charge and energy charge. He noted said charges arefixed. Thereis
no minimum or maximum level of energy that must be purchased or consumed under Rate 6L and no
minimum or maximum level of demand that must be purchased or consumed under the Rate. 1t does not
require customers to notify ComEd of materid variations and usage patterns. There is a celling on the
average price per kWhto be paid per kWhin any given month. It dlowsfor proration of demand charges
in cases where customers have an arupt decreaseinload. Rate 6L can betaken in conjunction with other
sarvices such asinterruptible service. Findly, under Rate 6L the customer takestitle to the electric power
and energy at its premises. (IIEC Ex. 4.0 a 6-7).

UnlikeRate 6L, RES offeringsusudly include provisonsfor maximum and/or minimum usagelevels
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which can gpply on amonthly basisor annudly.  Often the RES contracts, unlike Rate 6L, require the
customer to give notice of materid variationsin expected usage over timeor in the dternative assessenergy
and balance chargesto the customer. Unlike Rate 6L, the ddlivery point for RES contractsisoften at some
point on the transmission ddlivery system, as opposed to the customer’s premises. Unlike Rate 6L, RES
contracts generdly contain provisons for force mgeure and provisons for events of default. 1n addition,
concerns about counter party risksdifferentiate RES servicefrom Rate 6L serviceand make RES contracts
riskier than Rate 6L service. Findly, RES contracts reviewed by Mr. Stephens did not contain discounts
for interruptibility of load Smilar to the traditiond utility interruptible rates. In the Single ingtance in which
ComEd was adleto identify an RES“interruptible’ offering, it was acurtailment program that was different
from the traditiond type of interruptible rate. (IIEC Ex. 4.0 a 7-8)
Mr. Stephens concludes that:

“RES power supply certainly is not equivaent substitute service, as the

many differences between the two services described aboveilludtrate. To

determine whether the service is ‘reasonably equivalent’ requires one to

consider many aspects and to use judgment. In use of its judgment, |

recommend the Commission congder the information about the state of

the retail market today, and in the future, as well as the information

provided by IIEC witnesses. In my judgment, RES power supply

arrangementsas| have described are not reasonably equivalent substitute

sarvice” (IIECEx.4.0a 9)

Addressng ComEd' s position that customer switching supports the existence of a reasonably
equivalent service or better, Mr. Stephens suggests the fact that customers have switched does not
demondtrate the existence of areasonably equivaent service, stating:

“...one could choose to purchase abrand new luxury car, recognizing the

amenities, prestige and long-term viability of the car. Alternatively, one
could chooseto buy acompact economy car inrecognition of itsrelaively
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low capita cost, maneuverability, and high gasmileage. Thefact that both

are automobiles and one can choose or switch between them doesnot in

any way provethat they are‘reasonably equivaent’.” (IIEC Ex. 4.0 & 9)
Mr. Stephens went on to conclude that in determining whether a reasonably equivaent subgtitute service
is reasonably available, it isrdlevant to consder the process a cusomer must go through to acquire the
subgtitute sarvice. Explaining thet if customers could not accessaservice, evenif it wereidenticd to Rate
6L, or if they had to take extraordinary measures to access the service, it could not be considered
“reasonably available” (IIEC Ex. 4.0 at 10-11).

Mr. Stephens compares and contrasts the procedure for obtaining Rate 6L service to the
procedures and steps a customer must take to obtain service from an RES, and notes the lack of
sandardization in rate products offered by suppliers and the procedures and steps customers must take
in order to obtain supply. He notes that RES supply offers are relatively short lived. Contracts must be
negotiated, unlike Rate 6L service. Therefore, Mr. Stephens concludes, based on his analyss of the
differences between Rate 6L service and RES service and the differences in acquiring such services that
areasonably equivaent subgtitute service is not reasonably available to Rate 6L customersover 3MW at
this time. It isinteresting to note that Mr. Stephens is supported in this concluson by the testimony of
ComEd' s own expert, Dr. Landon, who testified in cross-examination that the RES services identified in
his testimony are not comparable to Rate 6L. (Landon Tr. 1120-1121).

2. Position of Other Parties
Mr. Stephens conclusion is also supported by the testimony of CACC witness Bradley O. Fults

(CACC Ex. 1.0 a 11); and DOE Witness Dr. Dae E. Swan (DOE Ex. 1.0 a 7-9). For example, Dr.

Swan tedtifies that:
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“l conclude that there is no reasonably equivaent service currently
avalable at a comparable price, and question whether any such
reasonably equivaent product will be forthcoming a a comparable price
aslong asa CTC determination continues under the existing agorithm.”
(DOE Ex. 1 at 3)

Staff witness Dr. Haas suggestsit is premature to declare Rate 6L competitive for a3 MW and
over customers and that ComEd has not provided “. . . sufficient or conclusive evidence that there are
reasonably comparable dternative services at reasonably comparable pricesfor...” al 3MW and over
customers. (Staff Ex. 3.00 a 3) Therefore, not only do parties directly affected by the ComEd Petition
present evidence of the lack of areasonably equivaent service, reasonably avallable but the Staff of the
Commisson, which often represents and brings to the Commission’s attention broader public policy
concerns, has concluded that ComEd has not demonstrated the existence of such services.

3. ComEd Response

In response to these arguments, ComEd does not attempt to present evidence demondrating the
existence of reasonably equivaent service reasonably availableto 3 MW and over cusomers. Rather it
relies upon the mischaracterization of testimony presented by intervenors in this proceeding. ComEd
witnesses Mr. Paul Crumrine and Mr. Dennis Kelter clam that other parties“say” that service from RES
mugt be“identica” to Rate6L. (ComEd Ex. 8at 5). Mr. Crumrineand Mr. Kdter have mischaracterized
parties testimony. A review of Mr. Stephens’ testimony on the equivalency of Rate 6L and RES service
will demongtrate that Mr. Stephens does not claim that the service “must be identicd” in order for the
sarviceto be“reasonably equivaent.” (IIEC Ex. 4.0at 6-8). Indeed, theonly time Mr. Stephensusesthe

word “identica” in the context of histestimony isin reference to his postion that even if asarvice identica

to Rate 6L existed, if it was not reasonably available to customersit could not meet the statutory standard.
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(IIEC Ex. 4.0 & 10). Clearly it was not Mr. Stephens position that the services had to be identical.

The fact that Mr. Stephens and other witnesses identified the differences between Rate 6L and
avalable RES service does not permit one to draw the conclusion that these witnesses assumed that a
sarvice must be “identicd” to Rate 6L servicein order to be declared competitive. Other than thisattempt
to mischaracterizethetestimony of Mr. Stephensand other intervenor witnesses ComEd makes no attempt
to explan how available RES services are reasonably equivaent to Rate 6L service and reasonably
available?

Finally, areasonably equivaent service, reasonably available a a comparable price cannot exist
in the absence of a competitive market. Aswill be demonstrated below such a market does not exist in
the ComEd sarvice territory at thistime.

Aside from undue reliance upon switching statistics to demondtrate the purported existence of
reasonably equivalent substitute services as compared to Rate 6L, ComEd relies upon Dr. Landon’s
testimony, particularly ComEd Exhibit 13, Attachment JHL -2 which purportsto describe service offerings
by RESs.

The information that supports Dr. Landon’s exhibit was acquired by his research staff from
websites. Exception checking websites, he made no effort to make an independent investigation or inquiry
regarding any of the specifics of any of these service offerings. (Landon Tr. 1092). Dr. Landon did not
know whether these servicesare currently being offered, but supposesthey are becausethey exist onthese

companies websites. (Landon Tr. 1093). Mogt revedling, Dr. Landon admits he does not know whether

3 ComEd witnesses did attempt to back track from their “ mischaracterization.” (Crumring/Kelter
Tr. 564-566).
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any of these service offerings are available to customers 3 MW or more. (Landon Tr. 1093).

Of the sx suppliers Dr. Landon has identified, one of them is ComEd's ffiliate, ExGen Energy
Corporation. Withregardto SEMPRA Energy Solutions, Dr. Landon did not know whether thiscompany
was offering the sarvices identified inlllinois. (Landon Tr. 1097). Inaddition, theonelinein Dr. Landon’s
rebuttal testimony where he suggests that the Guaranteed Energy Savings program offered by AES
NewEnergy was comparable to Rate 6L (ComEd Ex. 13 at 20), is refuted by the fact New Energy no
longer offers a product which ensures customers 3 MW and over againgt risesin CTCs. (O’ Connor Tr.
380).

Thereis no evidence in the record that these service offeringsidentified by Dr. Landon assuming
they are available to 3 MW and above customers, are comparable to Rate 6L.. Once more, ComEd has
failed to meet its burden of proof in this proceeding as it relates to a demonstration that there are
comparable services in the market when consdering Rate 6L.

Therefore, as Staff witness Dr. Haas hastestified the gppropriate action of the Commission under
these circumsgtances isto “. . . smply deny the Company’s sought-after declaration that Rate 6L is
competitive’. (Staff Ex. 3.00 at 3).

C. ComparablePrice

The customersin this proceeding have explained why prices offered by RESs are not comparable
to the price of Rate 6L service. ComEd has not proven that they are comparable. Absent such proof
ComEd's Petition should be denied.

1 Impact of Existence of Competitive Mar ket

In determining whether aservice is available a a comparable price one should determine that the
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service or areasonably equivaent substitute service can be purchased in acompetitive market reasonably
free of market power. (IIECEx. 2.0 a 8). Markets provide price protectionto cusomerswhichissimilar
to that provided by the Commission under regulated ratesin the absence of market power. Inthepresence
of market power, ComEd's proposa would expose customers to being exploited by monopolistic
suppliers. (IIEC Ex. 2.0 a 8). AsIIEC witness Chalfant noted, the potential for market power is most
often demongtrated by the estimation of Herfindahl-Hirshmann Indexes (“HHI”) for the relevant market.
(IIEC Ex. 2.0 a 8). Theseindexes quantify the extent to which the market is concentrated among a few
sdlers. Mr. Chdfant tettified that the HHI is

“. .. caculated by taking the sum of the squares of the market shares of

dl sdlers. For example, if therewere only two sellersand each had equd

market shares, the HHI would be 50 (percent) squared plus 50 squared,

or 5000, which represents an extremely high level of concentration.”

(IIEC Ex. 2.0 a 8).

ComEd has not demonstrated that the market for the service, it provides Rate 6L customerswith
demands of 3 MW or more, iscompetitive. It is merdly identified the existence of afew competitors but
provides no evidence concerning the existence of competition.

AsComEd witnessDr. Landon noted, the government should focus on “ protecting competition not
competitors” (ComEd Ex. 13 at 12). The fact that there may be many resdlers of a product produced
by a monopoly does not provide protection to buyers. As Mr. Chalfant noted:

“This would be equivdent to arguing that because ten different retall
outlets sl the only toaster made, acompetitive market existsfor toasters.
It is not true for toasters, nor isit trueof eectricity.” (IIEC Ex. 2.0at 10).

Itisthe competitive market which providesreasonably equivaent substitute servicesa comparable

prices. Absent such amarket, by definition, there cannot be services and products avail able to consumers
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to meet energy requirements, asare provided under Rate 6L, at acomparable price. For competitiveretall
marketsto exist retailers should be able to procure wholesde supplies to resdll to customers in markets
which are characterized by an absence of market power (e.g. not dominated by afew large suppliers).
(IIEC Ex. 2.0 a 10).

HHI estimates performed by associates of Dr. Landon in another proceeding suggest thet thereare
serious potentia market power problems in the ComeEd market. (IIEC Ex. 2.0at 11). Theresultsof the
andyss show relatively high HHIsasdescribed below. (IIEC Ex. 2.0and 2.2). HHIsbetween 1,000 and
1,800 are consdered “moderately concentrated” and markets with HHI is greater than 1,800 are “ highly
concentrated.” (IIEC Ex. 2.0 at 12).

The analys's demondirates that based on tota economic capacity the market in which Rate 6L
customers 3 MW and over would be buying is characterized as highly concentrated during 88% of the
summer and winter hours and 68% of the spring and fal hours. Theresultsfor available economic capacity
indicate highly concentrated markets during 35% of the summer hours and moderate concentration during
67% of the summer hours and 32% of the hours in the remainder of the year. The HHIs for avallable
economic capacity were closeto the 1,800 cutoff during many other hours of the year and at least well into
the moderately concentrated category during every hour of theyear. Thus, market power could adversely
impact the ability of the market to protect customersin the ComEd service territory.

Further, theownership of approximately two-thirdsof the generating capacity inthe ComEd service
territory is concentrated in two producers. The corresponding HHI would be 2,443 which indicates a
highly concentrated market. (IIEC Ex. 2.0 a 13). Even consgdering the ability of customersto purchase

power outside the ComEd service territory, the HHI would il be 1,809, which demongtrates a highly
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concentrated market. (IIEC Ex. 2.0 a 13). Findly, 78% of the base load capacity in the ComEd service
territory isowned by threeentities. Thisindicatesan HHI in excessof 2,700 for baseload capacity. (IIEC
Ex. 20at 14). Thissuggests a highly concentrated market in base load capacity.

The release of capacity by ComEd’ saffiliate ExGen does not change the circumstances described
above. The ownership of generation within the ComEd service territory is not atered or modified by the
release of that capacity. (IIEC Ex. 2.0 a 14).

The conservative nature of Mr. Chafant’ sanalysiswas underscored by theintroduction of BOMA
Exhibit 29. Theexhibit included information reevant to ExGen' s Power Purchase Agreement with ComEd
and the tota ExGen capacity within the ComEd control area. Upon cross-examination, Mr. Chafant
agreed that incuding this capacity in his andyss would result in higher HHIs than he had projected.
(Chalfant Tr. 964-965).

As Mr. Chdfant was concerned with the high concentration of generation resource ownership in
the ComEd service territory, so was Staff witness Dr. Haas. He explained that highly concentrated
unregulated marketstend to lead to higher prices and greater inefficienciesthan marketswherethereisless
concentration among the participating suppliers. He went on to testify the more concentrated the market,
the easier it isfor the participants to collude, or to act independently, to manipulate price. (Staff Ex. 3.00
a 25).

Dr. Haas noted that even with the release of 2,600 MW of Midwest Generation’ s capacity to the
market, ExGen and Midwest Generation till dominated the base and intermediate |oad generation in the
ComEd service territory. He explained the existence of thislocally highly concentrated market could lead

to higher off-peak power prices. Given that the only aternative sources of competition at the base load
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level would come from outside the ComEd serviceterritory, and that much of the generation in neighboring
statesis il dedicated to serving native load according to ComEd witnesses, Dr. Haas was of the opinion
these dternative generation sources would not be available to compete in the ComEd service territory.
(Staff Ex. 3.0 at 26-27).

Market power is more than a theoretical concept. It isone, but not the only one, of the problems
that led to extremely high and volatile dectric energy prices in Cdifornia. (IIEC Ex. 2.0 a 14-15). As
[1EC witness Chdfant noted the United States Generd Accounting Officein itsreport to Congress on the
Cdiforniagtuation sated:

“*. .. dectricity suppliersexercised market power by raisng pricesabove

competitive levels during some periods after the restructed market

opened. Inparticular, wefound that in partsof 2000, dectricity pricesdid

not follow the usud pattern of risng during the high-demand hours and

fdling during low-demand hours — rather, the highest prices were not

found in the hours of highest demand . ... 7 (Restructured Electricity

Markets - CaliforniaMarket Enabled Exercise of Market Power - report

to congressiona requesters dated June, 2000 at 11). (IIEC Ex. 2.0 at

15).
This conclusion is of particular relevance to the ComEd gStuation where market power shown in the
information available was of the same type discussed in the Genera Accounting Office report. (The
Cdifornia experience demondrates the potentia impact of market power if it isignored.)

2. Impact of CTC

AslIECwitnessBrubaker hasnoted pricing under many dternative service contractsissgnificantly
morevolatile dueto CTC exposureinherent within the current ddivery sarvicetariffs. (IIECEx. 1.0at 10-

11). The CTC hastheeffect of creating uncertainty for cusomersdecting to purchase suppliesfrom RESs.

The presence of the CTC can affect the operation of the market as demongtrated by experience over the
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lagt two years. (IIEC Ex. 1.0 at 10). In 2001, MVI vaues caculated under the ComEd approved
mechanism produced results that were much higher than had been the case historically. Therefore, CTCs
diminished sgnificantly, and were diminated for many cusomers. Vduation of supply optionsat that time
would have been based onlow or zero CTCs. In 2002, new market values were established and CTCs
increased dramatically, in some cases by over 2 cents per kilowatt hour. (IIEC Ex. 1.0 at 10-11). Asa
result customers that previoudy entered into long term contracts are now faced with a combination of
dterndive power supply costs and CTCs that are higher than perhaps would have been the case under
Rate6L. (IIEC Ex. 1.0a 11). Inthe absence of many options, to retail customers, to hedge the risk of
CTC volatility, the price cannot be considered comparable.

Therefore, in the absence of any study or evidence offered by ComEd to demondtrate that the
RESs are able to procure wholesa e supplies needed to resell to customersin the ComEd serviceterritory
inamarket that is characterized by the absence of market power, and in the presence of information which
demongtrates that market power is likely to beared problem, one cannot conclude that the market in the
ComEd service territory will provide customers with protection.  Further, one cannot assume that a
reasonably equivaent service is reasonably available a a comparable price. Thus, ComEd has not
demonstrated compliance with the requirements of Section 16-113 of the existence of such services a
comparable prices to Rate 6L.

As Mr. Crumrine noted “... the customer is in the best podition to determine whether there is
comparable pricingor not.” (Crumring/Kelter Tr. 572). No customer inthis proceeding hastestified there
arecomparably priced offeringsavailable. Indeed customer testimony hasbeentothecontrary. Therefore,

ComEd' s Petition should be denied.
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D. Other Providers

ComEd has presented evidence indicating there are five non-effiliated RESs serving 3 MW and
over cusomersinitssarviceterritory asof June, 2002, MidAmerican Energy Company; AESNew Energy,
Inc.; Dynegy Energy Services, Inc.; Peoples Energy Services Corporation; and AES Centrd IllinoisLight
Company. (ComEd Ex. 7 a 10; IIEC Ex. 4.0 at 13). Therefore, ComEd reasons it meets the
requirements of Section 16-113 which provides, in part, that the service or reasonably equivadent service
must be available from one or more providers, other than ComEd or its affiliate. However, there is
sgnificant uncertainty and, therefore, serious doubt about the ability of these five RESsto continueto serve
these customers. If the Commission wereto enter an order granting the Petition under such circumstances,
it could then be barred from reconsidering its order and the determination to grant the Petition, even if there
were eventudly no other providers of the service other than ComEd or its efiliate. Thisisbecause under
Section 16-103 (€) the Commission is prohibited from requiring the utility to offer acompetitive service or
any tariff service, except those described in this section. (220 ILCS 5/16-103(€)).

There are a least four uncertainties associated with the ability of these five RESs to continue to
sarve Rate 6L customers 3 MW and over in the ComEd service territory.  Fird, there is the uncertainty
created by the recent Illinois Appellate Court Decison (IIEC Ex. 4.0 a 14) misnterpreting and
misapplying Section 16-115(d) (5) of the Act. (220 ILCS5/16-115(d)(5)). Thisprovisoniscommonly

known asthereciprocity clause. (SeeLocal Union Nos 15, 51 and 702 v. lllinais Commerce Commisson

5" Dist. App. Ct. No. 5-01-0416 Slip Opinion June 20, 2002.).
The lllinois Appdlae Court for the Fifth Didrict stated that it agreed with the Appdlant’s

interpretation of Section 16-115(d)(5) of the Act (thereciprocity clause). (Sip Opinion at 13). Therefore,
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the Court concluded that the Commission must find an gpplicant for ARES certification must comply with
“each condition st forth in Section 16-115(d)(5).” (Sip Opinion at 14).

The court sets out the interpretation placed upon Section 16-115(d)(5) by the Appellant at pages
11 - 12 of itsopinion.

“*(d) The Commisson shdl grant the application for Certificate of Service
Authority if it (finds) *** :

(5) That on the condition that (1) the applicant, its corporate affiliates(,)
or the applicants principa source of dectricity (to the extent such source
is known at the time of the gpplication) owns or controls facilities, for
public use, for the transmission or distribution of dectricity to end-users
within a defined geographic area to which eectric power and energy can
be physcdly and economicaly delivered by the dectric utility or utilities
inwhose service area or aress the proposed service will be offered, (2)
the gpplicant, its corporate affiliates(,) or principa source of dectricity, as
the case may be, provides ddivery servicesto thedectric utility or utilities
inwhose service area or areas the proposed service will be offered that
are reasonably comparable to those offered by the dectric utility, and
provided further, that (3) the gpplicant agrees to certify annudly to the
Commission that it is continuing to provide such ddlivery servicesand that
it has not knowingly asssted any person or entity to avoid the
requirements of thissection***.” ” (Slip Opinion at 11-12 Explandionin
the Origind)

Thusthe Appellate Court decision could beread to impose at |east three (and possibly more) requirements
on an gpplicant for certification asan ARES. Thefirg isthat the gpplicant would have to show that it, its
corporate afiliate or its principa source of dectricity owned or transmission and digtribution facilities for
the digtribution of eectricity to end-users within a defined geographic area to which dectric power and
energy can be physcaly and economicdly ddivered by the dectric utility or utilitiesin whose service area

or areasthe proposed servicewill beoffered. Second, the applicant would haveto show that the applicant,
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or its effiliate, or its principa source of ectricity provides ddivery service to the eectric utility or utilities
in whose service area or areas the proposed service will be offered that are reasonably comparable to
those offered by the eectric utility. Third, that the gpplicant agrees to certify that it continues to provide
ddivery services and has not knowingly assisted any personor entity to avoid the requirements of Section
16-115(d)(5).

Prior to the Appellate Court decison this Commission has never required dl applicantsfor ARES
sarvice to demondrate thet it or its affiliate or its principa source of dectricity owned transmisson and
digributionfacilities used to serve end use customers within a defined geographic areato which power and
energy could be physcdly and economicdly ddivered by the affected Illinois utility, nor hasit previoudy
required that every applicant for ARES service demondrate that it, its affiliate or its principa source of
electricity provided delivery service comparable to that offered by the affected Illinois utility. See for

example, Peoples Energy Service Corporation, ICC Dkt. 99-0432, 1999 111.PUC Lexis 682 (Sept. 14,

1999); Nicor LLC, ICC Dkt. 99-0425 1999 I|II..PUC Lexis 684 (Sept. 17, 1999). Nor has the
Commisson previoudy interpreted this section of the Act to require that dl previoudy certified ARES
catify annudly tha they provide deivery services comparable to those offered by Illinois Utilities.
Therefore, it is easy to discern that the Fifth Digtrict decison creates substantial uncertainty with regard to
the gatus of existing ARES and new applicants for ARES certification.

This uncertainty has dso been recognized by Staff witness Dr. Haas. (Staff Ex. 3.00 a 30). He
agreed that unlessthe decisonisoverturned or clarified it will have afrudtrating effect on creation of eectric
retall marketsin lllinois and could diminate or limit potential competitorsin the market. (Haas Tr. 710-

711). Therefore, unless the decison is overturned or clarified it could diminish the number of RESs
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competing in the ComEd service territory.

The second uncertainty relatesto thefact that 1llinois utilities havejoined different RTOs (11 EC Ex.
4.0 & 15-16). The third uncertainty is associated with the continued financia viability of the RESs and
ther ability to remain certified under Commisson Rules. (IIEC Ex. 4.0at 3, 14, 16-17). Thefourth and
find uncertainty is associated with the FERC s SMD. (IIEC Ex. 4.0 & 16). These uncertaintieswill affect
the five RESs serving 3 MW and over customersin the ComEd service territory, as well as other RESs
wishing to do so.

MidAmerican Energy Company could be affected by the uncertainty associated with RTO
development inlllinois. MidAmericanisamember of the Midwest Independent System Operator (M1S0O).
To the extent it relies on its own generation outside the ComEd area there may be uncertainty associated
withretall transactions on the ComEd system, since ComEd indicatesit plansto become apart of the PIV
RTO.

NewEnergy, now owned by Congellation, will havean affiliatewhich ownsor controlstransmission
or digribution facilities, Batimore Gas & Electric. However, thedhility of Illinoisutilitiesto physicdly and
economicaly ddiver power and energy to the BG& E service territory isnot clear. (IIEC Ex. 4.0 a 18).
Inaddition, NewEnergy, like the other RESs could be adversdly affected by the existence of market power
in the ComEd service territory.

Dynegy Energy Services, Inc. (DES) aso faces uncertainty in its ability to continue serving
customers 3 MW and over in the ComEd service territory. DES relied on a guaranty agreement from
Dynegy Holdings, Inc. in order to meet the requirements of Section 451.510 of the Illinois Adminigirative

Code governing its certification asan ARES in lllinois At that time Dynegy Holdings had a credit rating
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from Standard & Poors of BBB +. This was sufficient to meet the requirements of Section 451.150.
However, the bond rating for Dynegy Holdingsand Dynegy, Inc. wasrecently reduced to B+ by Standard
& Poors, below investment grade. This creates substantid uncertainty asto the ability of DESto continue
to meet the financid requirements for certification of an ARES. (IIEC Ex. 4.0 a 18-19).

Peoples Energy Services Corporation (Peoples) also faces uncertainty associated with the
Appelate Court Decison. This is because Peoples does not own or control, nor isit the affiliate of an
entity which owns or controls, transmisson and distribution facilities used to serve the public, within a
defined geographic area, to which power and energy can be physicaly and economicaly delivered by
lllinoisutiliies. (IIEC Ex. 4.0 a 19). Therefore, it does not currently meet the reciprocity requirements
associated with the Appellate Court ruling.

AES Centrd Illinois Light Company (CILCO) also faces uncertainty in that CILCO is being
required by Ameren and it has been announced that Ameren Energy Marketing Company (“*AEM”) will
absorb the CILCO retail marketing business. This means there will be one less RES operating in the
ComEd service territory unless AEM elects to take over retail marketing activities of CILCO in that
territory. In addition AEM is affiliated with a utility in Missouri which does not offer delivery services
equivaent to those offered by ComEd. The uncertainty associated with CILCO isfurther exacerbated by
the fact that it and its new owner are located within the MISO. (IIEC Ex. 4.0 a 20).

The Trend in potentia suppliersis not promisng. The number of RESs serving 3 MW and over
customers has apparently declined since December 31, 2001 from six to five. (Juracek Tr. 841-842).
Also, other RESs that are registered in the ComEd service territory but not serving 3 MW and over

customers, could aso beimpacted by the uncertainty associated with the Appd late Court Decison aswell
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astheother uncertaintiesidentified above. Inaddition, dl RESscould be adversdly affected by the market
concentration and the proposed FERC SMD. (Market concentration issues are discussed in Section |1

B above. Theimpacts of FERC' s SMD proposal and RTO issues are discussed in Section |1 H below.)

Further, there have been no new ARES certified to do businessin the State of 11linois since 2001,
and thereareno gpplicationspending for certification. (Juracek Tr.840; Crumring/Kelter Tr. 634). Severd
of the ARES identified by ComEd as certified in Illinois but not yet registered to do businessin the ComEd
sarviceterritory, have been certified for periodsranging from oneto two years. (Crumring/Kelter Tr. 630
634). However, it only takes goproximately three months to satisfy the registration requirements in the
ComEd sarviceterritory. (Crumring/Kelter Tr. 631). Giventhisagpparent lack of interest, thereisserious
guestion as to whether there will be a sufficient number of RESs available to serve 3 MW and over
customers on a going forward basis.

E. L oss of Business

IIEC hasnot addressed thisissue. However, it isinteresting to note that Section 16-113 of the Act
sets out the “loss of business’ criteria separate and apart from the criteria relating to the avallability of
reasonably equivdent serviceetc. Thus, the Generad Assembly obvioudy did not intend thet the smplefact
that customers* switched” providers, would, by itself, demonstratethat the requirementsof Section 16-113
have been met. If the Generd Assembly had intended that to be the case, the additiond criteriaregarding
the availability of areasonably equivaent service a a comparable price would not have been necessary.

F. Transmission Capacity

ComEd clamsthat thereare 4,700 MW of smultaneousimport capability for its system. (ComEd
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Ex. 5 a 15). However, it ignores the fact that a portion of the capacity is not available to support firm
imports for RESsin the ComEd service territory. Thisis because aportion of the capacity is assgned to
Transmisson Rdliahility Margin and Capecity Benefit Margin requirements, which consume a portion of
the import capability (IIEC Ex. 8 a 9). IEC witness Dauphinais concluded that under the projected
generation capacity additions through 2004 and assuming no transmission capacity additions, and even
assuming the availability of al 4,700 MW of import capability, there will not be adequate generation
capacity in the ComEd service area to make electric power and energy reasonably available to Rate 6L
customers 3MW and over at acomparableprice. Heindicated thiswas so because the generation market
concentrations are directly dependent on transmission capacity avallable to import power. (IIEC Ex. 3.0
a 10). The higher the generation market concentration, the less likdy it is that there is sufficient
trangmission cgpability.

Staff witness Dr. Haas d so expressed concern about the lack of adequate transmission capacity
within and into the ComEd service area. (Staff Ex. 3.00 at 27-29). Specifically he identified concerns
about internal condraints on the ComEd transmission system which could limit access to power supplies.
He a so expressed concern about the availability of transmission cgpacity to reduce heavy concentrations
in the base load generation market ingde the ComEd service territory.

Under these circumstances the Commission should not conclude there is sufficient transmission
capacity available such that service reasonably equivalent to Rate 6L is reasonably avallable at a
comparable pricefrom aprovider other than ComEd or aComEd &ffiliate. Thereforethe ComEd Petition
should be denied.

G. Customer Switching
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ComEd attemptsto prove that Rate 6L should be declared competitive for customers 3 MW and
above smply because there has been some amount of switchinginitsserviceterritory. ComEd witnesses
refer to its claim that 31% of the load of Rate 6L customers with loads of 3 MW or more have switched
to dternative suppliers. (ComEd Ex. 13 a 22; ComEd Ex. 7 a 11). Asargued below, ComEd sreliance
uponthis switching datais mideading and should not be relied upon by the Commission for adetermination
that there is a reasonably equivaent substitute service thet is reasonably available at a comparable price
as compared to Rate 6L.. ComEd has provided no direct evauation, definition or andyss of the nature,
prices, termsor conditions of service offered by the non-affiliated suppliersto cusomers3MW or greater.
(IECEx. 40 & 5). Asnoted above if ample switching satistics aone were sufficient to demondtrate
compliance with Section 16-113, there was no need for the legidature to add criteria relating to the
availability of areasonably equivaent service at acomparable pricefor the purpose of determining whether
aparticular utility service was compstitive.

Customers 1 MW or more have been entitled to go to direct access since October 1, 1999,
goproximately three years ago. In this three year span the “market” as it were, has been propped up by
either ComEd or its generation affiliate, ExGen for two years during this span. In May 2000 ComEd
offered a product to al RESs that enabled them to successfully operate in the context of ComEd's new
market vaue index approach. (IIEC Ex. 2.0 a 5). Most recently, in May 2002, ExGen offered further
support to RESs such that these entities were able to purchase wholesale supplies for retall sde under
favorableterms. (IIEC Ex. 20a 5). Inthisregard, ExGen used what is referred to in the record as the
Market Development Agreement (“MDA”) that was entered into with al the providers of dectric power

at retail in the ComEd service territory (Staff Ex. 3.00 & 7). CONFIDENTIAL
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CONFIDENTIAL

As further evidence that ExGen's MDA is propping up the RESs, in its petition filed with the
Commission in Docket 02-0364 where ComEd sought to change its Rider PPO, ComEd stated that
several RES were intending to switch over their existing customer load to Rider PPO and that without the
anticipated availability of ExGen' s offering, these cusomerswould havein fact switched over to the PPO.
Mr. Dauphinais concluded thet retail choice within ComEd' s service territory is currently driven by the
MDA. (IIEC Ex. 3.0 & 6).

Even ComEd's own evidence demondtrates the influence these artificial inducements have had in
the retall market. ComEd witnesses Crumrine and Kedter sponsored an exhibit that demongtratesthe Rate
RCDS enrollments through July 12, 2002. (ComEd Ex. 7; Attachment PRC/DFK-7). The chart
demonstrates that in May, 2000 and May, 2002, that RES enrollments showed a marked increase after
these events.

Staff witness Dr. Haas described at length the various* ComEd subsidiesand assistance’ that have
benefitted RESs. ( Staff Ex. 3.0 P a 8-10). Dr. Haas offers several conclusions consstent with those
offered by other intervenor witnesses testimonies in this proceeding. He testified this assstance, “. .
preserved an gppearance of continuoudy available ‘competitive’ supply options. Had ComEd not
intervened to prop up theretailers, theretail market most likely would have shifted back toward monopoly
service, with customers switching ether to PPO or returning to bundled serviceslike Rate 6L." (Staff Ex.

3.0 a 10). He concludes that ExGen's provision of these subsidiesis strong evidence that the market in
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incapable of sustaining competition. (Staff Ex. 3.0at 11). Thus, Dr. Haasis apparently of the view that the
switching satistics relied upon by ComEd are mideading, insofar as customers have switched not because
there are true competitive options in the ComEd service territory, but because there have been atificia
inducements and subsidies that are in no way the hallmark of true competition. Hence, ComEd's sole
evidencefor declaring Rate 6L competitive, switching statistics, isingppropriate becausethey areartificidly
inflated due to actions of ComEd's affiliate.

CA CC witness Fults was equally suspicious of the so caled “market” due to the intervention by
ComEd and ExGen. He characterizes the matter as“. . . Edison (is) cutting dedls with RESs to provide
a‘full requirements product that was unavailable in the wholesdle market . . .” and that the “ competitive
market was doomed in May 2002 until Edison’ s affiliate Exelon Generation cut aded with RESs providing
some RESswith wholesale power at adiscount... . Thiscovert dedl alowed RESsto keep customersfrom
returning to ether bundled Rate 6L or Edison’ sRider PPO service.”” (CACCEx. 1.0at 9). DOE witness
Swan testified amilarly, . . . Exdlon’s Market Development Program appears to provide to RESs an
incentive to lower the price they would otherwise offer to customers. That kind of atificd fillip provides
aninflated view of the extent to which large 6L customers are being served by independent, competitive
aternative suppliers.” (DOE Ex. 1.0 a 12-13).

Not only did IIEC, Staff and some intervenors witnesses dispute the validity of the switching
gatigticsin light of the ComEd/ExGen atificid inducements, but NewEnergy witness Dr. O’ Connor so
agreed the retall market has required “intervention” by these parties: “Asl testified both | believein direct
and rebutta, we have now severd occasons the market has had to rely on intervention by the utility. . . .

and | do not know what elseto say other than that we have had a couple of occasions now wherein order
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to address the problemsin the MV1 we have had to have some sort of form of intervention by the utility.”
(P. ©' Connor Tr. 354). Dr. O’ Connor later testified that absent intervention, there would have been a
ubstantia movement by thoseeligible customersto moveto PPO rather than flowed power. (P. O’ Connor
Tr. 369). Thus, it becomes more and more clear that the “ market” ComEd defends is a market that has
druggled in itsthree years of existence, where assi stance and subsidies have been required from the very
entity that possesses sgnificant market power as discussed esewhere in this brief.

To further demondrate the superficidity of ComEd's customer switching andyss, congder the
exisence of Rate HEP in its rdation to Rate 6L.. During cross-examination, ComEd witnesses Crumrine
and Kelter admitted there was but one customer on Rate HEP, which has been in existence since 1998.
(Crumring/Kdlter Tr. 622). When faced with the question as to whether Rate HEP was, therefore,
comparable to Rate 6L, ComEd witness Crumrine testified that “you cannot directly measure from the
switching statisticsthemsalves the equivaency,” but only offered that avery stronginference could bemade
that the services are reasonably equivdent. (Crumring/Kdter Tr. 623). Mr. Crumrine agreed that
switching gatigtics do not tell the whole story as they could mean other thingsas well.  (Crumrine/Kelter
Tr. 627).

H. Wholesale Market Development

In order for there to be a competitive retall market for dectricity, there must be a competitive
wholesde market for ectricity. “The Commissonmust verify thereisaworkably competitivewholesde
market for power suppliesfor RESs beforeit can conclude there are competitive dternatives available to
customers 3 MW or larger that are the same as or reasonably equivaent to Rate 6L and are priced

comparably toRate6L.” (IIECEx. 3.0a 3). Even s0, theimmediate future of thewholesderetail market
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for dectricity issuspect. Sgnificant structurd changesinvolving thetransmisson sysemsare hotly debated
and the outcome is unknown and will be unknown for some number of years. Moreover, these structura
changes are anticipated to bring about new charges and costs, but their amounts and allocations are
currently unknown. Given thehigh degree of uncertainty and ambiguity in the development of thewholesde
market dructure, it isfair to say that whether the retall market will be able to produce offerings that are
reasonably equivaent to Rate 6L is highly questionable.
1 FERC’s SMD NOPR Will Have A Direct Bearing On Competition

The Commission knows well that the current structure of the wholesde market is undergoing
dgnificant change at thistime. The Commission itself has participated in severd matters at the FERC,
offering comments relating to the development of the wholesale market structure.

Most recently the FERC initiated a proposed rulemaking, Standard Market Design Notice of

Proposed Rulemaking (Remedying Undue Discrimination Through Open Access Transmission Serviceand

Standard Electricity Market Design, Docket No. RM01-12-000, Notice of Proposed Rulemaking, dated
July 31, 2002 (SMO NOPR)). Asexplained by I1EC witness Dauphinais, FERC intends to transform
transmission access from a regime of verticaly integrated transmission providers offering transmisson
service under a physica rights, contract path-based transmisson tariff, to a regime of independent
transmissonprovidersoffering transmission service under afinancid rights, actud flow-based transmisson
tariff.

Mr. Dauphinais explained there are certain provisons presently being considered in the context of
the SMD NOPR that could “chill retail competition in ComEd's service territory.” (IIEC Ex. 3.0 a 11).

Inthisregard, heis specificaly referring to Congestion Revenue Rights (CRR) under Locationa Margina
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Pricing (LMP), and the proposed resource adequacy requirement. (IIEC Ex. 3.0 a 10). The net result

isthat these changes could adversdly affect competition in the ComEd servicearea. (IIEC Ex. 1.0 & 3).

a CRR Charges

LMP isamethod of pricing the generation redispaich necessary to provide transmisson service
whenthereisinsufficient transmission cgpacity to support the power transactions market participantsdesire
to schedule. The method resultsin LMP congestion charges. (IIEC Ex. 3.0 a 11).

A CRRisaspecid type of transmissonright that offersits holder ahedge against LMP congestion
charges. CRRsare defined between two points (point-to-point CRR) or across atransmission constraint
(flowgate CRR). CRRsreferredto as*obligation” CRRsare usudly defined on apoint-to-point basisand
entitle their holder to recelve a congestion rent or payment from the Independent Transmission Provider
(ITP) equd to the difference between the LMPs at the two defined points of the CRR timesthe magnitude
of the CRR. If the extraction point LMP is greater than the gection point LMP, the holder of the CRR
recelves a payment from the ITP. Conversdy, if the extraction point LMP isless than the injection point
LMP, the holder makes a payment to the ITP. If acustomer’s schedule matches its obligation of CRR,
the customer is dways perfectly hedged against congestion charges. However, only customers that are
100% load factor will receive this perfect hedge. (IIEC Ex. 3.0 a 12-13).

Virtudly al customers in the ComEd service territory and their RESs are at substantid risk for
paying negative congestion rents to the ITP if they hold “obligation” CRRs in the prevailing direction of
congestionreverses. (IIEC Ex. 3.0at 12 - 13). Meaning, where before retail customers and RESswould

not be subject to an LMP congestion charge, now these entities will be forced to pay additiond charges
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to the ITP. These are charges or costs not currently being incurred by those participating in the retall
market. Given the nature and extent of these charges, and this new additiona dimension of complexity
added to retail transactions, can only mean that greater uncertainly will exist.

Mr. Dauphinais added thet retail customers or their suppliers might not have sufficient access to
CRRsto hedgetheir eectricity purchases from LMP congestion charges. These customers could be held
lidble for charges for congestion based on spot locationa market prices even though they have arranged
to hedgetheir purchase of power to afixed price bilateral contract. Thisisespecialy problematic for retail
customers |ocated in geographica areasthat cannot be served exclusively from generation located outside
of that geographical areas. Such areas on the transmission system are sometimes referred to as load
pockets. (IIEC Ex. 3.0 at 14).

Y et to be resolved by the FERC isthe manner in which CRRswill be dlocated. At thisjuncture,
FERC isproposing toinitidly alocate CRRsto existing OATT customers taking long-term point-to-point
transmisson service and network transmission service, and CRRs will dso be alocated to public utilities
for purpose of ddlivering power from their designated network resourcesto serve nativeload. FERC then
plans to have the ITPs auction any CRRs that customers are looking to resdll to other customers. Mr.
Dauphinais opined, “ Thereisared possbility that in the SVID find rule, ComEd could be alocated CRRs
to serve native load in such amanner that it isdifficult for end-useretail access cusomersor RESsto gain
accesstotheseinitia alocationsthat permit RESsto serve such customerswith congestion price certainty.”
(IIEC Ex. 3.0 a 17).

It isnot clear whether retail customers or RESs can acquire the necessary CRRsto provide price

certainty for transmission service. If the customers cannot obtain the necessary CRRs, elther becauise they
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are unavallable or would have to be purchased at an extremely high price, customers will be at risk of
paying spot locationa market price differences. (IIEC Ex. 3.0 a 14). Obvioudy, given that customerswill
be subject to an additiond layer of charges, thisamost by definition substantiatesthat the purchase of retall
electric servicesin the market will be at prices not comparable to Rate 6L.

b. Resour ce Adequacy Requirement

Aspart of itsSMD NOPR, FERC isproposing that Load Serving Entities (L SEs), including RESs,
acquire physica generation capacity (and/or demand response) by ownership or contract, out to ayet to
be defined planning horizon, in an amount equd to aload ratio share of future projected load for the I TP,
plus a planning reserve equd to no lessthan 12%. (The FERC is proposing that the generation consst of
real and specific generators.) If thereisapower shortage, the I TP could charge an additional penaty and,
moreover, such entities would be subject to first curtailment during such shortages. (I1EC Ex. 3.0 & 18).
Therefore, a contract with a power marketer to deliver power a a future time from unspecified sources
would not satisfy the requirement, unlike the current Situation under ComEd' s tariff, as described below.
Forward contracts linked to specific generators could satisfy the requirement. (IIEC Ex. 3.0 a 19).

FERC is dso consdering other features to the resource adequacy requirement:

. Generation must aso be ddliverable to satisfy the resource adequacy requirement
and, therefore, FERC is proposing to require that CRRs be acquired in advance.

. The demand response should be verifiable to satisfy the resource adequacy
requirement.

. There will be determined a planning horizon for each region based on the number
of years ahead for which the ITP will have to annudly forecadt its load and for
whichthe LSE must show it has adequate resources. While traditiondly planning
horizons have been in the 10 to 20 year range, the newer generating facilitiessuch
as gasfired generators have ashorter planning horizon, such asthreetofive years.
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(IIEC Ex. 3.0 at 19-20).

Currently thereis no such requirement imposed on RESsin the ComEd service territory regarding
resource adequacy requirements. ( Comed Ex. 12 a 7). A RES can enter into liquidated damages power
contracts without specific generation designated to supply their retail load. In addition, RESs have the
ability to limit their forward purchases of power supplies out to the term of their contracts with retall
customers. The ability to use commonly traded liquidated damages products and limit risk in the forward
purchases to known future retail sales, haslowered the barriers to entry into the ComEd service territory.
(IIEC Ex. 3.0 at 22).

Conversdly, FERC' sproposed resource adequiacy requirement will makeit moredifficult for RESs
to profitably operate in the ComEd service territory. Mr. Dauphinais testified that physical contracts
generdly require the up-front payment of capacity chargesin addition to the payment for energy at market
prices. Therefore, RESswill now pay higher pricesfor the power they purchaseto serveretall load. This
will, in turn, increase the price of power and energy to retail customers such that the price for power and
energy for retail load is further differentiated from Rate 6L charges. (IIEC Ex. 3.0 at 22-23).

The SMD proposed rulewould require RESsto potentialy haveto contract for physical generation
supplies3to 5 yearsinto the future evenif their current retail sdes commitments expirewell beforetheend
of the planning horizon. Depending on the rul€ sfind outcome, and the manner in which FERC intendsto
enforce the resource adequacy requirement, RESs may not be able to serve ther exiging retal
commitments without acquiring physical supplies beyond the expiration of the current retall sales
commitment. RESswould then take on significant risk associated with hol ding forward purchased contracts

without corresponding future sdles. If that is the case, it could very well be that RESs will not participate
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in such amarket. (I1EC Ex. 3.0 a 22-23).
Further, as [IEC witness Brubaker testified:
“Most of the supply of aternate providersthat isindicated as availableto
serveretall load in the ComEd service area does not qudify for indusion
as ‘capacity’ inthe MAIN audit. It showsthat the capacity (over 2,100
megawatts out of 2,500 megawatts, or more than 80%) thet is dlegedly
being provided by dternate suppliersis not sufficiently secure to count as
rated capacity in MAIN. The FERC SMD proposdls, if adopted, could
effectivdly diminate these suppliers from the market, or require them to
make aternate arrangements. It is not known whether or not these
suppliers could make such arrangements (and if so, a what cost), and
how their ability to compete would be affected.” (IIEC Ex. 1.0 & 8).
Thus there remains a fair amount of uncertainty concerning the impact of the resource adequacy
requirement on market development. However the requirement being considered could have adetrimenta
and adverse impact on retail competition and bears directly upon RESs' ability to participate in the retail
market. This one more reason the Petition to declare 6L. competitive should be denied at thistime.
2. Impact of RTO Issue
Thelllinoislegidature properly noted that independent system operatorsor thefunctiona equivaent
are “required to facilitate the development of an open and efficient market place for eectric power and
energy to the benefit of Illinois customers.” (220 ILCS 5/16-126(a)). However, ComEd ignores the
ramifications associated with its decison to join the Pennsylvania- New Jersey - Maryland (PIM) Retall
TransmissonOrganization (RTO). Inaddition, despite ComEd’ sassertion that itscommitment tojoin PIVI
is unequivoca (See ComEd EX. 6 at 13), the evidence in this docket suggests to the contrary.
ComEd was first amember of the MISO. Approximately two years ago, ComEd withdrew from

the M1SO and announced its intention to join the proposed Alliance RTO. After the FERC denied the
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Alliance Companies RTO datus due to scope and configuration problems, and because of the falure to
adequatdly develop and implement an Inter-regiond Coordination Agreement with the M1SO, ComEd
subsequently decided to join PIM through an Independent Transmission Company (ITC) that would dso
be operated by National Grid Company. (IIEC Ex. 3.0 a 25).

Staff witness Dr. Haas also recognized that the lack of a operating or functioning RTO is an
impediment to aretall market. (Staff Ex. 3.00 at 21-24). Dr. Haes testified that “ComEd does not have
ardiable track record when it comes to staying in RTOs” and while ComEd has promised to join PIM,
“this promise is not binding.” (Staff Ex. 3.0 at 23-24). Dr. Haas correctly concludes the Commission
should not count on a PIM-style market within ComEd' s service territory.

Setting aside ComEd' s commitment or ability to stay with any particular RTO, the evidencein this
docket suggests further that its commitment may be wavering. The FERC, initsruling on July 31, 2002
addressing ComEd' sintentionto join PIM through an I TC, did not find the proposed configuration asbeing
just and reasonable. FERC accepted the proposed configuration but subject to the following conditions:

. A functiona common market implemented by M1SO and PIM by October 1, 2004.

. PIM modify its tariff and agreements to permit participation of 1TCs.

. An agreement to form an ITC be filed by Nationd Grid, and other members within 30

days.

. NERC approval of updated reiability plans proposed by MISO and PIM to address

reliability issues associated with configuration of the two organizations.

. Concerns about the isolation of parts of Michigan and Wisconsin be addressed.

(IIEC Ex. 3.0 a 26).

39



At the heart of the issue iswhether RTO configuration between MI1SO and PIM can be made to
work. Whether such an RTO configuration will work, depends in large part of asingle LMP congestion
management system with asingle common generation digpatch system. FERC isrequiring MISO and PIM
to have this system in place by no later than October 1, 2004. (IIEC Ex. 3.0 a 27). Without asingle

congestion management system, there is serious doubt thet the two RTOs will be ableto work in tandem.

Mr. Dauphinais, who submitted an affidavit to the FERC in Alliance Companies et al, Docket Nos.

EL 02-65-003 and EL 02-65-005 (I1EC Ex. 3.4) outlining these concerns, Sated that transactionsinternal
to one RTO would in some cases flow over the transmisson system of the other RTO. This meansthe
actions of PIM will affect the operations of M1SO and visaversa.. Becausetherewill be pardld flowson
each other’ stransmisson system, thereisasubstantia risk that the MI1SO and PIM will be sdlling the same
transmisson sarvicetwice. Thisin turn increases the risk of Transmisson Loading Relief being sought by
both MISO and PIM, which has a direct effect on competitive markets, including the competitive retall
market in ComEd's service territory. (IIEC Ex. 3.0 at 27-28).

Eventhoughthe FERC hasdirected M1SO and PIM to establish the Single congestion management
system with a single generation dispatch by October 1, 2004, there is no reason to believe this date will
be met. MISO and PIM each have filed separate stlatements with the FERC indicating their separate and
independent opinions that there will not be a functiond common market until 2005 at the earliest. Mogt
disturbing, these statements suggest that even by 2005 the functiondity will be“across markets,” meaning
that both entities believe there will be separate markets even in 2005. (I1EC Ex. 3.0 a 29).

Turning again to theissue of ComEd’ scommitment to join PIM, on August 30, 2002, ComEd and
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severa other parties filed a request for clarification and gpplication for rehearing with the FERC. (IIEC
CrossEx. 8). Not only did these partiestakeissue with many of thefindings and conclusons by the FERC
inits uly 31, 2002 order, but aso indicated that because of the materid differences between what FERC
was requesting and what they believed was proper, they may not be able to join the PIM:

“The New PIM Companiesfear that they could be ordered, at any point, to terminatether

effortsto join PIM if the Commission determinesthat the conditionsrelating to creation of

a PIM-Midwest 1SO common market by October 2004 are unlikely to be satisfied, even

if the cause for such non-satisfaction of the order’s condition is due to recalcitrance or

falure of parties that are on record opposing the New PIM Companies efforts to

participate in the RTO of their choice” (IIEC Cross Ex.8 at 4, emphasisin original).
Not only have ComEd and others now placed into question their joining PIM, but in their filing they argue
the fallowing:

. FERC should darify tha the new PIM Companies ability to join PIM is subject
only to their good faith efforts to satisfy the conditionsin the July 31 order.

. FERC should clarify that PIM’ sRTO gtatusis not contingent upon the creetion of
acommon market within the Midwest [SO.

. FERC should dlarify that it isnot requiring AEP and ComEd to hold Michigan and
Wiscondn utilities “harmless’ againgt loop flows not caused by their decison to
join PIM.
(NEC Cross Ex. 8)
ComEd and the others go on to argue various issues and clams of error involving rate levels, dams that
the FERC erred in requiring conditions be impaosed in order to assure againgt adverse operationd, and
reliability effects and concerns regarding shifting of costs between M1SO and PIM. (IIEC Cross Ex. 8).

None of the above bodes well for retaill customersin the ComEd serviceterritory. Today, asthe

Commission considers whether to declare Rate 6L competitive, it is a fact there is not currently an
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operating RTO for customersin the ComEd sarviceterritory.* Itisaso afact thereare mgjor disputesand
maor dissgreements involving what the RTO should look like by al involved, induding the FERC, this
Commisson, utilitiesthat arein both M1SO and PIM, and customers. Itisadso afact that new chargesand
unknown dlocation methods bear upon the shifting of risk between RESs and customers, which only adds
to further uncertainty and ambiguity. Consider that Ameren Energy Marketing, Inc., Centrd IllinoisLight
Company, and MidAmerican Company, al who are certified RESs in the ComEd service territory, may
be bringing in suppliesfrom the M1 SO transmiss on system to serve ComEd retall cusomers. These RESS,
and thair customers, will face undue complexity and additiona chargesin deding with power and energy
flowing from one RTO to the other. Theend result may very well bethat RESswill continueto back away
from offering services and products in the ComEd service territory until the playing fidd is known.
3. Competitiveness of the Wholesale Market in the Future is Doubtful

As pat of its andyds and investigation in this proceeding, IIEC examined the concentration of
ownership in generation and whether that concentration in conjunction with available tranamisson capacity
will provide for wholesale competition in the ComEd serviceterritory. Based oninformation provided by
ComEd (See lIEC Ex. 3.0 a 7), IEC witness Dauphinais testified the market concentrationsin the base
load nuclear and base load coa products far exceeded any leve that could even remotely be considered
able to support workable competition for these products. Thisis so, because ExGen owns 100% of the
base load nuclear capacity and Midwest Gen owns 77%, of the base load Fossi| capacity with Dominion

owning the remaining 23% capacity. (IIEC Ex. 3.0 a 7-8). As 3 MW and larger customers are

4 This is despite the fact that the legidature intended the Illinois utilities to participate in an
independent system operator organization, or functiona equivaent, by June 30, 1998. (220 1LCS16-126).
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predominantly high load factor customers, it isthese customersthat would most likely be adversely affected
by alack of workable competition in base load generation products. (IIEC Ex. 3.0 & 8).

[IEC witness Chdfant rdied upon theinformation gathered by Mr. Dauphinaisin hismarket power
andyss Mr. Chafant dso noted that the market for base load capacity is particularly important for high
load factor customers, and that the generation ownershipindicatesan HHI in excess of 2,700 for baseload
capacity. He concluded there is a very highly concentrated market. (I11EC Ex. 2.0 a 13).

As part judtification for its proposd, in the matter of the wholesde market devel opment, ComEd
argued there is 4,700 MW of smultaneous import capability for the ComEd system. Even teking into
congderation this import capability, it is clear that the resultant levels of concentration are dlill too high to
support workable wholesale competition. (IIEC Ex. 3.0a 9). The conclusion reached by Mr. Dauphinais
is that there will not likely be adequate transmisson capacity into the ComEd service territory to make
power and energy reasonably available to cusomers3 MW or larger at pricing that iscomparableto Rate
6L. Thisis so because generation market concentrations in the ComEd service territory are directly
dependent upon thetransmisson capacity availablefor theimport of power from generationlocated outside
the ComEd serviceterritory. RESswill not be ableto offer pricescomparableto Rate 6L unlessgeneration
market concentrations reflecting transmisson capacity are low enough to permit a workably competitive
wholesae power market to exist and supply RESs. (IIEC Ex. 3.0 &t 9).

Staff witness Dr. Haas was aso not convinced that the additional 4,700 MW of smultaneous
import capability would benefit the market. Hetedtified asgnificant portionisnot available on afirmbass
to supply customers 3 MW and larger outside the ComEd serviceterritory. He concluded therefrom that

he cannot foresee how customers are being offered comparable service at comparable pricesin amarket
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that does not currently have the available transfer capacity to dlow the provison of this service on a
competitive basisto dl Rate 6L customers3MW and up, at least in the absence of afully operational PIM
style market. ( Staff Ex. 3.0 a 29).

The concern that much of the new generation being built in the ComEd service territory was of a
peaking nature was observed by Dr. Haas:

“While competition gppears to be developing at the pesker leve, peakerswill most likely

continue to represent only a smal share of the tota kWh of energy consumed. In

comparison with basdoad plants, pesker plants are generdly chegper to buy, but more

expendve to operate, 0 they typicaly run during a limited number of hours of the year.

While competition among peekersis desirable, asit will help keep the summer pesk price

lower than it would be in the absence of such competition, the base load generation in

ComEd s territory remains heavily concentrated.”

(ICC Staff Ex. 3.0 at 26).
Dr. Haasiscompletely correct in sating that the existence of localy highly concentrated markets could lead
to higher off-peak power prices.

4, ComEd Response

ComEd had little to say in responseto Mr. Dauphinais thorough explanation of the SMD NOPR
and the potential consequences. ComEd witnesses McNell and Sterling virtudly ignored the entire
discusson and only testified that I1EC and the Commission had their opportunity to submit comments to
the FERC regarding these matter: “...Mr. Dauphinaisis providing comments and posing argumentsthet are
more appropriate for FERC's SMD NOPR proceedings. FERC is providing interested parties such as
IIEC and the ICC, an opportunity to submit comments and raise concernsregarding itsNOPR.” (ComEd

Ex. 6 a 15). It ismore than obvious ComEd is completely ducking these very important issues that bear

upon not only the merits of its Petition, but on the viability of theretail eectric market itsdf. ComEd would



have the Commisson assume al will be fine when the FERC issues its find rule and ITPs begin its
implementation. All may not be fine and there may be unintended adverse consequences on retall
compstitioninlllinoisdueto “sdeeffects’ fromthe FERC SMID find rule asdiscussed by Mr. Dauphinas.
Thisisarisk if the Commission enters an Order gpproving ComEd's petition and cannot subsequently
revist itsdecison.

l. Retail Market Development

I1EC addresses thisissue in the context of its arguments above and below.

J. Customer/Supplier Reaction

Customer and supplier reaction to the ComEd Petition has not been favorable. No customer or
customer group has filed testimony supporting the approva of the ComEd proposal.® No supplier group
directly supported the issuance of an order granting ComEd' s Petition.

1. Customer Reaction

Fromacustomer’ spoint of view the ComEd Petitionishighly premature. [IECwitnessMark Kelly
tetified earlier this summer Caterpillar sent out a request for proposals for contract extensons on RES
contracts serving certain facilitiesin the ComEd serviceterritory. The request went out prior to ComEd' s
filing. Andyss conducted by Caterpillar demonsirated that RFP responses offered 6% decreases in the

cost of energy supplied, but that such a decrease would be offset by recent CTC increases. The andysis

>Trizec Properties, Inc. filed rebutta testimony in response to the position of NewEnergy witness
Dr. O’ Connor, which suggested that the ComEd Petition should be alowed to take effect as a matter of
law. Trizec opposed Dr. O Connor’ srecommendation unless ComEd first made Sgnificant commitments
to fixed current issues adversdy affecting the competitive supply market for Comed's 3 MW and over
customers.
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demonstrated the total ddlivered cost of eectric energy to Caterpillar’ s relevant facility was estimated to
be $176,000 more than supply by ComEd under Rate 6L and that annual CTC costswould approximate
$1,300,000. Therefore, Caterpillar concluded, based on the recommendation of its consultant, that
Caterpillar should not renew itsRES contracts. (IIEC Ex. 5.0 at 4-5). Mr. Kdly noted that from the point
of view of large manufacturing companies uncertainty in the planning process needs to be minimized. In
price volatile commodities risk management tools are used to mitigate pricerisk. At the present timeit was
Mr. Kdly’'s observation that such tools are not reedily available due to the immaturity of the market. He
further noted that for an unbundled supply and ddlivery option to be reasonably equivaent to Rate 6L, there
must be methods and tools available to reasonably manage dl risk associated with such options. Because
such tools are not readily available at this time, he believed that ComEd's proposa to declare 6L
competitive was premature. (IIEC Ex. 5.0 at 5)

[1EC witness Gordon Hauk, the Manager of Electric Programsfor Ford Motor Company, testified
his company is concerned that a competitive dternative to Rate 6L is not available. (IIEC Ex. 6.0 at 3)
LikeMr. Kdly, hetestified that based on Ford’ s experience, adequate tools do not yet exist in the market
to dlow customersto protect themsavesfrom price volatility and supply risk. (IIEC Ex. 6.0 at 4) He noted
that full requirementstotally fixed price contracts are not available in the market. He suggested this was
so because suppliers are unwilling to accept the risk associated with CTCs. (IIEC Ex. 6.0 a 4) Mr.
Hauk’s opinion in this regard is supported by evidence indicating that suppliers, such as Mid-American
Energy, will not offer such products to end use customers because of their inability to protect themsalves
fromvolatility of the CTC. (IIEC Cx-Ex. 10) Even AES NewEnergy witness Dr. O’ Connor indicated that

New Energy bascdly did not offer such productsto 3 MW and over customers. (P. O’ Connor Tr. 380.)
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Other customers have testified that there is alack of ability to secure eectric power supply from
dternative suppliers. DOE witness Swan testified on the federal government’ s inability to secure dectric
power supply from an dternative supplier inthe ComEd serviceterritory snce 1999. (DOE Ex. 1.0at 13-
17). Further, the Metropolitan Water Reclamation Didtrict of Greater Chicago (the “Didtrict”) offered
testimony to the effect that ComEd's Petition would harm competition. (Digtrict Ex. 1.0 a 5-6). If
ComEd's Petition were granted or otherwise alowed to take effect, the Didtrict indicated it would not be
indinedto test theretall market inthe ComEd serviceterritory. (Didtrict Ex. 1.0 at 6). Findly, the Chicago
Area Cugtomer Codition through the testimony of itswitness Fultstestified thet servicesequivaent to Rate
6L arenot availableinthe market and that ComEd' s proposa would negatively impact cusomers. (CACC
Ex. 1.0 at 11, 21)

Indeed, there was a genera consensus among customers and customer representativesthat if the
Commission grants the ComEd Petition or allowed the Petition to take effect as a matter of law it would
have the opposite effect intended by ComEd. ComEd witnessMs. Juracek hasindicated it was ComEd' s
intention to encourage market development (ComEd Ex. 1.0 a 8). However, customers participating in
the retail markets today in the ComEd service territory and those attempting to participate have suggested
that ComEd's Petition will have the reverse effect. The Petition, if granted, will encourage customers to
return to or remain on Rate 6L. Didrict witness Thomas O’ Connor testified the District would be less
inclined to go into the market place and shop for eectrical services. He makes it rather clear throughout
his testimony that the digtrict will stay on Rate 6L service. (Didtrict Ex. 1.0 a 7). (Seedso IIEC Ex. 5.0
a5, IIEC Ex. 6.0 a 3).

Expert witnesses for customers have aso offered the opinion that such customers could return to
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Rate 6L if ComEd s Petition isapproved. [1EC witness Brubaker noted that customerswith current RES
contracts would have to give consderation to returning to Rate 6L because of the risks and uncertainties
inthe market. Therefore, ComEd's Petition could have the opposite of itsintended effect. (IIEC Ex. 1.0
at 12-13; See dso DOE Ex. 1.0 a 24). DOE witness Swan testified if ComEd's Petition is granted,
“...that the primary response will be wholesde return to Rate 6L bundled service through 2006 by those
customerswho will havethat ability.” (DOE Ex. 1.0 a 4). CACC witness Fultsa so testifiesthat rather than
accept the risk of ComEd's proposd, “...customers instead will remain on or return to Rate 6L for the
baance of the trangtion period.” (CACC Ex. 1.0 a 4). This view was supported by Staff witness Dr.
Haas who testified that ComEd' s plans to leave Rate 6L in place for current 6L customers “. . . but
eliminate theright of ddivery service customersto return to Rate 6L, would dmost surely have anegetive
effect on subsequent switching to delivery services” (Staff Ex. 3.00 a 12)

ComEd in support of its Petition, suggedts thet it believes that customers would not be likely to
return to Rate 6L in theface of potential savings associated with unbundled services. (ComEd Ex. 8 &t 3).
However, the ComEd andysis of the potentid savings is not persuasive because smilar savings are
currently obstensively available, yet switching is currently low.

In addition, the analysis done by ComEd demondtrates that the existence of Rate 6L does not
impede market devel opment, and may encourage market devel opment since, a least in ComEd’ sopinion,
the rlevant potentid savings fromunbundled services are measured against ComEd’ sabove market Rate
6L. ComEd s estimate of the savings achievable by customers choosing aform of unbundled service, in
lieu of Rate 6L, do not measure up to the level of savings necessary for 3 MW and over customers to

assume the price volatility risk associated with the CTC and other matters. For example, I1EC witness
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Hauk testified that Ford Motor Company would require at least a 10% to 20% discount in the multi year
contract to choose RES sarvice. (IIEC Ex. 6.0 at 5) However, as noted above, multi year fixed price
contracts are not available in the market, let aone with a discount of 10% to 20%.

Therefore, customers have not reacted favorably to the ComEd Petition. They do not believe
ComEd has demonstrated that a reasonably equivadent product is available in the market in place of Rate
6L, and that the ComEd Petition will have exactly the opposte of its intended effect in promoting the
development of aretall market.

2. Supplier Reaction

MidAmerican Energy, a RES in the ComEd service territory, has taken the postion that ComEd
has not demondtrated that 3 MW and over customers are being served in amarket that can sustain anon-
ComEd supply option on a permanent basis. (MidAmerican Ex. 1.0 a 3). MidAmerican states that the
assertionthat acompetitive market existsin the ComEd serviceterritory cannot be supported, unlessissues
surrounding the MVI and CTCs areresolved. (MidAmericanEx. 1.0a 7.) In addition, MidAmerican
has made it clear RESs cannot offer a multi year fixed price product because the CTC risk cannot be
hedged. (IIEC Cx Ex. 10).

AES NewEnergy, on the other hand, offers conditional support to the ComEd Petition,
recommending it be alowed to take effect as a matter of law. It is NewEnergy’s hope that ComEd will
be frightened into correcting what NewEnergy perceives to be serious defects in the MVEC cdculation,
because of the possibility the Commission will subsequently determine Rate 6L is hot competitive for
customers under Section 16-113. However, even this “supporter” is equivocd in its support. Firg, Dr.

O Connor testified ComEd may not currently meet the requirements of Section 16-113 ( P. O’ Connor
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Tr. 337-338). Upon further questioning by the AL Jshe suggested that ComEd may meet therequirements,
but it was a very close call, thus damning the ComEd Petition with faint praise. (P. O’ Connor Tr. 347-
348).

Insum, even in the supplier community, support for the ComEd proposa, without serious sepsto
correct exiging flawsin the market value/CTC Studtion is essentidly non-existent and, in the case at least
of one supplier in particular, based upon wishful thinking. Given the customer and supplier reaction to the
ComEd proposa, ComEd's Petition should smply be denied. Denid would permit ComEd to refile a
petition again in not less than Sx months based on a more mature market.

K. Other

Customers are subject to harm under the ComEd proposal. ComEd proposes that Rate HEP
become the bundled service option for customers who are no longer digible for service under Rate 6L.
While the potentid use of Rate HEP asadefault rateisnot at issue at thistime, in the context of the overall
ComEd proposd, customers that are knowingly or unwittingly moved from Rate 6L to Rate HEP will be
harmed. [1EC witness Stephens documented at length the problems of Rate HEP that contribute to its
dismd failure to attract customers in the four years of its existence. Having absolved itsdlf of price risk
through the use of hourly energy prices ComEd has aso locked in regulated rate-based revenues through
the monthly access charge present in Rate HEP. Thus, customerswill be required to pay market plusfor
assets ComEd may no longer own. (IIEC Ex. 4.0 at 23-24).

Another harm to customersisrelated to the ComEd proposal that only Rate 6L. customerson Rate
6L asof June, 2003 billing period will be alowed to retain theright to Rate 6L servicefor three subsequent

years. Customers contractualy bound to ComEd or RES for periods beyond June 2003 would be
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precluded from ever taking Rate 6L service again. The ComEd proposd treats these cusomers unfairly
because these contracts may have been entered into well in advance of the ComEd filing inthiscaseand,
therefore, customers had no opportunity to eect to remain on Rate 6L servicein the face of the company
filing. (IIEC Ex. 4.0 & 26).

Lagly PPO customers on the ComEd system are dso placed at risk. This option has been a
favorable one for many ComEd customers. ComEd proposesto limit the PPO tariff and makethe service
otherwise unattractiveto customers. (ComEd Ex. 10at 12). PPO customerswhose contractsexpire after
June 2003 and who are unable or unwilling to take PPO service because of actions subsequently taken by
ComEd to make the rate unattractive to customerswill have been effectively deprived of theright to return
to Rate 6L service under the ComEd proposa. Customers could be placed in the same position by normal
operation of the PPO tariff if their CTC goesto zero. Because of the harm to customers, the Commission
shoud carefully review the evidence in this proceeding to determine whether ComEd meets the
requirements of Section 16-113 for declaring a service competitive and deny the ComEd Petition. (IIEC
Ex. 4 at 27).

[11.  Proposed Amendmentsto Rate 6L

[1EC seestheissuesidentified below asissues which need only be addressed if ComEd' s Petition
is granted or otherwise alowed to take effect. The Petition should not be granted on the basis of the
resolution of any issue discussed below.

A. New Customers

[1EC supports the Staff’ s position on thisissue.

B. Extension of Transtion Period for Customerson Rate 6L
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[1EC supports the Staff’ s position on thisissue.

C. Extension of Return Option for Customers Not on Rate 6L

[1EC witness Kelly hasrecommended that customers currently on long term contracts be given the
optiontoreturnto Rate 6L after 2003. (IIEC Ex. 5.0 at 6). Staff witness Dr. Haas has dso suggested that
if the Commission disregards his recommendation to smply deny ComEd's Petition, then customers on
gpecia contracts, PPO sarvice, or RES service should be given the opportunity toreturnto Rate 6L. (Staff
Ex. 3.0at 3). Under Dr. Haas proposal, as ||EC understandsit, Rate 6L would remain availablefor the
foreseeable futureto 3MW and over customerswho have not voluntarily abandoned their option to return
to Rate 6L, thereby dlowing cusomers to “sdf sdect” thelr Satusin relaion to the competitive market.
Dr. Haas notes it is ComEd' s position that these 3 MW and over customersare”...sophisticated, rational
customers with significant energy market expertise. . .” (Staff Ex. 3.0 a 35). Under Dr. Haas agpproach
customers decting to leave Rate 6L and not return would condtitute a* identifiable customer segment” with
unregulated dternatives. (Staff Ex. 3.00 a 35). Whilethese changesareimportant if the ComEd Petition
is alowed to take effect, making such changes does not vaidate the ComEd Petition to declare Rate 6L
competitive.  D. Eligibility Criteria

I1EC did not address this issue, but reserves the right to respond to other parties on thisissue.
IV.  Accounting issues

I1EC did not address these issues.

A. Accounting Treatment of Revenues and Expenses

1 During 3-Year Mandatory Period for Tariffed Service

2. After 3-Year Mandatory Period
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B. Ratemaking Treatment of Revenuesand Cost Under Rate6L Pursuant to Section
16-111(d).
V. Other
VI.  Conclusion

The ComEd Petition is premature from the point of view of customers affected by the Petition.
Customers are in the best position to determine whether there is a service reasonably equivalent to Rate
6L, reasonably avallable at acomparable price. Customersin this proceeding have been uniform in their
position that such services are not available at this time due to the immaturity of the dectric marketsinthe
ComEd service territory, the inability of suppliers to offer long-term fixed price contracts and the
uncertainty surrounding the continued presence of existing suppliers, and the barriers to market entry for
new suppliers. ComEd's case is built dmost exclusvely upon the inference that switching datistics
demonstrate the presence of areasonably equivaent service, reasonably available at a comparable price.
For thereasons stated in thisbrief ComEd' sinferenceisnot judtified. Therefore, ComEd' s Petition should
be denied.

Denid of the Petition does not prejudice ComEd. Itisfreetofileaganinsx months. Granting that
the Petition under the current circumstances clearly prgudices the interest of customers because the
Commissionmaybe prevented from revigting theissueif the Petitionisgranted. Under such circumstances
customers should be given the benefit of any doubt, because it isthe cusomers who are ultimately at risk
under the ComEd proposd. Giving the customersthe benefit of the doubt in this case meansthat ComEd' s
Petition should be denied.

Fndly, ComEd's Petition is not redly an attempt to determine whether a particular service is
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comptitive. Itisbut oneincrementd step in ComEd' sattempt to relieveitself and its generating company
dfiliate of provider of last resort respongbility. The Petitionisredly arequest to “aandon” aservice, not
arequest to declare a service competitive. Therefore ComEd' s Petition should be denied.
DATED this 24™ day of September, 2002.
Respectfully submitted,
Abbott Laboratories, et d asthe
[llinois Indugtrid Energy Consumers
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